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Issue 1

COURT REPORTS

federal proceedings pending completion of adjudication and related
appellate review.
Kyle K Chang
TENTH CIRCUIT
Rio Grande Silvery Minnow v. Keys, 333 F.3d 1109 (10th Cir. 2003)
(holding the Bureau of Reclamation has discretion to reduce
previously contracted water deliveries to comply with the Endangered
Species Act; diversion of water for the protection of endangered
species constitutes a beneficial use; and delivery contracts between the
Bureau of Reclamation and the water district did not create a
perpetual and exclusive right to the water by the district).
This action was the culmination of twelve years of litigation
between non-profit environmental and conservation groups and the
federal agencies charged with administering water diversion and
storage facilities along the Middle Rio Grande. The basis of this action
was to determine whether the federal agencies had the discretion to
reduce deliveries of available water under its contracts with various
water districts in New Mexico to comply with the Endangered Species
Act ("ESA").
Defenders of Wildlife, Forest Guardians, National Audubon
Society, New Mexico Audubon Council, Sierra Club, and Southwestern
Environmental Center (collectively "Environmental Groups") initiated
the litigation leading to this appeal. The Environmental Groups, on
behalf of the Rio Grande silvery minnow and the Southwestern willow
flycatcher,' sued John W. Keys, III, Commissioner of the United States
Bureau of Reclamation ("BOR"), the United States Army Corp of
Engineers ("Corps") and the United States Fish and Wildlife Service
("FWS") (collectively "Federal Agencies") for violations of the ESA in
the United States District Court for the District of New Mexico.
The ESA created a process by which federal agencies must ensure
that no harm comes to endangered or threatened species or their
habitat. After the FWS proposes a species for listing and identifies its
habitat, the ESA is triggered. The ESA prohibits any action that would
irreparably harm or jeopardize an endangered or protected species or
destroy or adversely modify its habitat. Environmental Groups alleged
the federal agencies, by fulfilling their contracts with various water
districts, jeopardized the endangered Rio Grande silvery minnow.
The United States District Court for the District of New Mexico
1. Both species were named in the original complaint. The district court noted
that the Southwestern Willow Flycatcher had increased in total numbers, prompting
the parties to concentrate solely on the Silvery Minnow. The Tenth Circuit
subsequently confined their discussion to the Silvery Minnow.
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allowed the State of New Mexico ("State"), the City of Albuquerque
("City"), the Middle Rio Grande Conservancy District ("MRGCD"),
and the Rio Chama Acequia Association ("RCAA") (collectively
"Intervenors") to intervene in this action. While waiting for a hearing
on the merits, the Environmental Groups sought a preliminary
injunction to compel the BOR to maintain a sufficient river flow
during drought to avoid jeopardy to the endangered Rio Grande
silvery minnow. The district court granted the motion, and the
Federal Agencies and the Intervenors appealed to the Tenth Circuit
Court of Appeals.
Environmental Groups questioned whether the district court order
was ripe for review. The federal agencies and the Intervenors urged
the Tenth Circuit Court of Appeals to make a decision on the merits.
The court took a functional approach in determining the ripeness
question by balancing the need for the decision against the risks of
making a premature decision. The scale tipped in favor of the
importance of the interests at stake-possible irreparable harm to an
endangered species, the federal agencies' contract obligations, and the
potential harm to water users. The court further held the litigation
below had fully developed the record and the issues presented were
purely legal, so review would be de novo.
The court stated that two acts of Congress authorizing major
projects in the Middle Rio Grande-the San Juan-Chama Project
("SJCP"), enacted in 1962, and the Middle Rio Grande Project
("MRGP") of 1948 and 1950-overarched the entire action. The SJCP
created a transbasin diversion from the Colorado River to the Rio
Grande. A tunnel through the Continental Divide moved water from
the San Juan River, a tributary of the Colorado River, to the Rio
Chama, a major tributary of the Rio Grande. Congress charged the
Secretary of the Interior with operating the project. The purpose of
the SJCP was to furnish water supplies in times of drought to the Rio
Grande Basin and the MRGCD for municipal, domestic, and industrial
uses, and provide recreation and fish and wildlife benefits.
Under this congressional authorization, the secretary of the
interior entered into a contract with the City in 1963, pursuant to
reclamation laws. The purpose of this agreement was to furnish the
City with 101,800 acre feet ("a.f.") of available project water from the
Heron Reservoir for municipal, domestic, industrial uses and other
beneficial purposes. In return, the City agreed to repay the costs
incurred by the United States in constructing the reservoir complex.
The repayment contract specified that annual operation and
maintenance costs attributable to the fish and wildlife function would
be paid by the federal government and that title to all project works
and facilities would remain with the United States until Congress
provides otherwise. The contract also qualified the allotment of
available water during periods of scarcity. When the available water
supply was less than the "firm yield" of 101,800 a.f., the City would
share in the available yield based on its apportionment. The contract
also gave the City a vested right to renew the contract indefinitely, after
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all supply costs were paid in full on the condition that a water supply
was available.
A 1965 amendment to the contract authorized the Secretary to
make water available for a permanent pool for fish and wildlife and
recreation purposes at Cochita Reservoir. Under this amendatory
contract, the City agreed to release a portion of their SJCP water for
the Cochita Reservoir. Subsequent contracts between the BOR and
other New Mexico cities, towns, and water districts incorporated the
essential terms of the City's repayment contract.
Congress approved the MRGP under the Flood Control Acts of
1948 and 1950. The purpose of the MRGP was to stabilize the
economy of the Middle Rio Grande Valley, and to rescue and
rehabilitate the MRGCD. To facilitate this, the United States agreed to
acquire the MRGCD's obligations and forgive all its debt in exchange
for MRGCD assigning title and ownership of all of its property rights in
its reservoirs, dams, canals, flood control works, and water rights
(upwards of 1,872,000 a.f.) to the United States. This plan also
included provisions for fish and wildlife features. The MRGP charged
the BOR with reservoir improvements, channel rectifications, and the
rehabilitation of the project's irrigation, drainage, and extension
works. The Corps was to construct three dams and a reservoir in
addition to levees for local flood protection.
A repayment contract in 1951 between the MRGCD and the
United States provided that the United States agreed to maintain and
operate MRGP works in exchange for MRGCD's agreement to pay for
the reimbursable construction, operation and maintenance costs.
Subsequent contracts in 1953, 1955, 1956, and again in 1963, after
enactment of the SJCP to secure supplemental supply of water from
The 1963
SJCP water, amended the 1951 repayment contract.
amendment incorporated the fish and wildlife provision allocating
costs to the United States unless unusual circumstances arose to throw
the allocation out of balance-a Water Shortage Clause, which is
triggered in case of "drouth or other causes." The amendatory
contract also provided an Other Uses Clause authorizing water for
irrigation, municipal uses, and provided water for recreation and
wildlife benefits. As a consequence of these contracts, all the SJCP
water was appropriated.
In their appeal, the BOR contended the repayment contracts
(both the SJCP and MRGCD contracts, hereinafter "Repayment
Contracts") defined their obligations under the ESA. The BOR
maintained that because the Repayment Contracts did not expressly
permit a reduction of project water below the specified amounts, the
BOR lacked discretion to comply with the ESA. Under this reading,
the Water Shortage Clause applied only in circumstances when it was
impossible to deliver the fixed contractual water, not in circumstances
in which the BOR created the shortage for purposes of compliance
with ESA. Moreover, the BOR contended that, because the MRGP did
not mention fish and wildlife, and the SJCP plan expressly excluded
this use in a later report, use of the previously committed water was
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beyond the BOR's legal authority to constitute a reasonable and
prudent alternative under the ESA.
The court held that federal law controls the interpretation of a
contract entered pursuant to federal law when the United States is a
party. The Repayment Contracts limited the BOR's liability in case of
drought or "other causes" that might affect the amount of available
water. During times of scarcity, when the actual water available is less
than "firm yield," the non-federal parties would share in that available
water. The court also noted the Repayment Contracts expressly
provided water for fish and wildlife. These elements taken together
establish that the BOR determined the water available for allocations.
Additionally, the court held that preventing a threat to an endangered
species is an "other cause" by which the BOR can alter allotments.
The State, as an intervenor, offered its interpretation of the
Repayment Contracts, claiming Congress enacted the SJC project to
"provide sufficient water for human needs through times of drought."
The State contended that water for municipal, domestic, and
industrial uses was the principal purpose of the act, and that
recreation and fish and wildlife goals were incidental. The State
maintained the "drouth and other causes" clause was boilerplate found
in all BOR contracts to protect the government against liability in
unforeseen circumstances.
The court rejected the State's interpretation, holding that
diverting project water to prevent jeopardy to the silvery minnow is a
beneficial use under New Mexico law and the SJCP. The SJCP
includes the use of project water for fish and wildlife as a beneficial use
and does not delineate between principal and incidental uses.
As an intervenor, the City contended that reallocation of project
water to protect the silvery minnow exceeded the BOR's authority
under the ESA. As discussed above, the court held that under the
terms of the Repayment Contracts, the BOR may limit deliveries for
"drought or other purposes," which may include fish and wildlife. The
court further held that although the Repayment Contracts gave the
City a permanent right to the use of its allocations, the terms of the
Repayment Contracts conditioned this right. The BOR may reallocate
project water for the protection of the silvery minnow as contemplated
under the Repayment Contract.
The MRGCD asserted both that 217,000 a.f. of the water in
question are native, non-project waters and 20,900 a.f. are SJCP waters,
and that the BOR cannot curtail private water rights based on
obligations under the ESA. The court, in response, pointed out that
the MRGCD accepted the federal government's financial rescue in
exchange for conveying all their water rights to the federal
government and agreed to the BOR's management of project works.
In 1974, the BOR transferred the operation and maintenance of its
entire irrigation works, except for El Vado Dam and Reservoir, the San
Acacia Diversion Darn and those channelization and flood protection
works operated by the Corps. The MRGCD filed a cross claim for a
quiet tide action to MRGP works. The district court did not address
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the cross claim. Because this claim had not yet come properly before
the district court, the court did not address the quiet title action, but
focused its resolution of the MRGCD's appeal on the BOR's
obligations under the ESA. The court concluded that the BOR's
authority to manage the MRGCD and SJCP works triggered its ESA
obligations.
RCAA appealed on the grounds that the district court's standard
for granting injunctive relief afforded endangered species the highest
of priorities while completely ignoring "traditional equitable
principles." The court, quoting Tennessee Valley Authority v. Hill,stated
that it is "beyond a doubt that Congress intended endangered species
to be afforded the highest of priorities," confirming the district court
application of the proper standard for granting preliminary relief.
Concluding that the BOR has discretion to reduce allotments of water
under its contact to comply with the ESA, the court affirmed the
district court's order.
Jason V. Turner

DISTRICT OF COLUMBIA CIRCUIT
Alabama Rivers Alliance v. FERC, 325 F.3d 290 (D.C. Cir. 2003)
(holding the Federal Energy Regulatory Commission should have
required power company to obtain water quality certification from
state before replacement of turbine generators that significantly
altered the dissolved oxygen level, volume, intensity and timing of
water flow into navigable waterway).
Alabama Power produces electricity with turbine generators at its
Martin Dam project located on Alabama's Tallapoosa River. Three of
its generators began commercial operations in 1927 and over time fell
into disrepair. Alabama Power, in December 2000, filed a license
amendment application with the Federal Energy Regulatory
Commission ("FERC") to replace these generators. Alabama Power
estimated the replacement turbines would increase the flow of water
into the Tallapoosa by roughly 900 cubic feet per second ("cfs"), an
increase of 8.6%.
Alabama Rivers Alliance ("ARA") and two other organizations
subsequently moved to intervene in the application hearing, arguing
section 401(a) (1) of the Clean Water Act ("CWA") required state
water quality certification for FERC to amend the license. FERC
rejected ARA's argument and approved Alabama Power's proposed
license agreement, reasoning the replacement of the existing
generators was "not an activity which may result in discharge within the
meaning of [s]ection 401 (a) (1)" since the existing generators would
release water in essentially the same manner as the replacement
generators.

